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摘  要 
  

















































Private lending cases are the most common and ordinary cases of the 
simplest legal relation out of all the civil cases, therefore these cases made up 
over 25 percent of all the trials of civil cases in the people’s court which I work 
in. However, with the rapid economic development, the implied legal nexus 
behind private lending cases are getting more complicated. The legal cause 
behind a seemingly simple receipt for a loan（IOU）can be diverse: a gambling 
debt, shock money, payment for goods based on a contract, or even a false debt. 
In the trials of private lending cases since 2011, I found that the cases on legal 
dispute of housing sales contract brought up by private lending relations are 
getting huge in amount and higher in complexity, which makes it more difficult 
in trials. On account of the lack of unified regulation for judgment and referable 
cases and doctrines, judges could just make their analysis and judgment 
according to the existences of experience and basic theories. But as there is a 
difference in the understanding of the theories and clauses, the judgment of 
people’s court from various regions are differed. Hence the legal effect of the 
trials is accordingly weakened, and the credibility and judicial authority is 
compromised, too. Whereas I could think combining the practical issues I run 
into in work, with the hope to benefit the judicial practice, I think it’s important 
to trace down the issue with theoretical analysis and then get enlightened with the 
solution. 
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前  言 
 1  
前  言 
民间借贷是一种历史悠久的融资方式，随着社会经济的进步，民间借贷
所涉及的领域亦随之不断扩大，其触角从传统领域向各行各业不断延伸。近
年来，披着房屋买卖合同外衣的民间借贷案件时有发生，笔者对从 2013 年 1
月 1 日至 2014 年 6 月 30 日以来，全国法院已上传至中国裁判文书网的案件






































第一节  此类纠纷的特点及成因 
笔者对从 2013 年 1 月 1 日至 2014 年 6 月 30 日以来，全国法院已上传
至中国裁判文书网的案件进行了检索，发现该类案件仅有 120 件，但涉案金
额却高达 5000 多万元，可见此类纠纷因涉及房产的归属，诉讼标的大，故

























第一章  民间借贷与房屋买卖共存案的成因与所涉的法律问题 
 3  
名为房屋买卖实为民间借贷。被告于 2013 年 1 月 20 日向原告借款 20 万元，
被告未出具借条给原告，为降低风险，原告遂要求与被告签订上述房屋买卖
合同为该 20 万元借款提供担保。 
原告在庭审中申请了证人黄某出庭作证，该证人系某房产中介公司的员
工，原告试图以证人黄某的证言证明其与被告存在房屋买卖关系。然而，证
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